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In some jurisdictions, public defenders and court appointed counsel are not protected by immunity and may be held 
liable for acts of professional negligence while in other jurisdictions, public defenders and court appointed counsel are 
immune from suit for legal malpractice. 


Once the appointment of a public defender in a given case is made, his or her public or state function ceases, and thereafter, 
the public defender functions purely as a private attorney concerned with servicing his or her client, and the public defender 
ought to be subject to liability for tortious conduct. | Accordingly, once a deputy public defender has undertaken to represent 


a defendant in a criminal action, the attorney's actions implementing the basic decision to provide representation, to the extent 


they do not implicate policy-level decisions, are subject to case-by-case judicial review for alleged negligence.” 


Under other authority, public defenders are immune from suit for legal malpractice.’ Although the doctrine of judicial immunity 
may not be extended to public defenders, a state legislature may extend a waiver of sovereign immunity to public defenders, 
thereby exempting public defenders and their employees from personal liability, such that public defenders cannot be personally 


liable in a malpractice action.* A public defender may be a "state employee" and as such may not be sued for negligence while 


acting within the scope of his or her employment.” However, even when a public defender is a county employee, they may not 
be entitled to sovereign immunity from legal malpractice claims when there was no specific statutory immunity for them at the 


time of the events giving rise to the client's cause of action.° 
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In some jurisdictions, private, court-appointed defense counsel in a criminal case are not entitled to governmental immunity ina 


client's subsequent civil suit.’ In other jurisdictions, when a court appoints a private attorney to represent an indigent client and 
that client then sues the attorney for malpractice in connection with that representation, the attorney is immune from liability 
arising from that representation in the same manner and to the same extent that the prosecuting attorneys are immune from 


liability pursuant to a statute providing immunity to appointed counsel. 


Attorney appointed by federal court to represent criminal defendant in federal criminal prosecution in state. 


An attorney who is appointed by a federal judge to represent an indigent defendant in a federal criminal trial is not, as a matter 
of federal law, entitled to absolute immunity in a subsequent state malpractice suit brought against the attorney by a former 


client.’ However, under state law, an attorney appointed by a federal court to represent a criminal defendant, in a federal criminal 


prosecution in the state, may have absolute immunity from purely state law claims of legal malpractice that derive from the 


attorney's conduct in the underlying criminal proceedings. si 


CUMULATIVE SUPPLEMENT 
Cases: 


Public defenders who represented client in criminal trial and on appeal were public employees, as required for them to enjoy 
official immunity in client's legal malpractice action; public defenders were acting pursuant to their constitutionally and 
statutorily mandated duties by representing client, who did not allege or prove that they acted with malice toward him during 
representation. U.S. Const. Amend. 6; Mo. Const. art. 1, § 18(a). Laughlin v. Perry, 604 S.W.3d 621 (Mo. 2020). 


Res judicata did not operate to bar former employee's discrimination claims against the Public Defender's Office; the hearing 
justice granted the Public Defender's Office judgment on the pleadings in former employee's action challenging an adverse 
arbitration decision on the basis of standing when former employer failed to show that her union had breached its duty of fair 
representation, but because the arbitrator granted judgment on the threshold issue of standing, it did not reach the merits of 
former employee's discrimination claims, depriving her of an opportunity to be heard. R.I. Super. Ct. R. Civ. P. 12(b)(6), 12(c). 
Nugent v. State Public Defender's Office, 184 A.3d 703 (R.I. 2018). 


[END OF SUPPLEMENT] 

Westlaw. © 2021 Thomson Reuters. No Claim to Orig. U.S. Govt. Works. 
Footnotes 
1 Pa.—Veneri v. Pappano, 424 Pa. Super. 394, 622 A.2d 977 (1993). 


Private attorney standard 

Deputy public defenders and privately retained counsel owe the same duty of care to their clients. 
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9 U.S.—Ferri v. Ackerman, 444 U.S. 193, 100 S. Ct. 402, 62 L. Ed. 2d 355 (1979). 
10 W. Va.—Mooney v. Frazier, 225 W. Va. 358, 693 S.E.2d 333 (2010). 
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